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STATEMENT OF FACTS. 


The Washington Water Power Company, a 
Washington corporation, is the owner of a hydro- 
electric power plant situated at Post Falls on the 
Spokane river in Kootenai County, Idaho. At Post 
Falls is a natural water fall, which has been improv- 
ed. The Spokane river heads about nine miles above 
Post Falls, and is the outlet of Lake Coeur d’Alene. 
Flowing into Lake Coeur d’Alene are two large riv- 
ers and in the power development a considerable 


» 
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amount of low land adjacent to the lake and to the 
two rivers flowing into the lake was overflowed and 
acquired by the company. This property is all situ- 
ated in Kootenai County. 

The distribution system of the company extends 
through the two counties of Kootenai and Shoshone 
and practically all of the power developed at the 
plant is disposed of in the Coeur d’Alene mining dis- 
trict in Shoshone County, Idaho, for mining pui- 
poses. , 

At the time the taxes complained of in the biil 
were levied, the property in each county was assess- 
ed by the local county assessors. The property under 
the system then in vogue was not assessed as a whole, 
but by separate items. Complaint was made by the 
bill of the valuation for assessment purposes placed 
by the assessor of Kootenai County upon the prop- 
erty of the appellant situated at Post Falls, taxes 
upon the other items of property, to-wit, the over- 
flow lands, the distribution system and the property 
in Shoshone County having been paid. The property 
so covered by the bill is situated in several school 
districts and road districts; a portion of the taxes 
complained of went to each of the school districts, 
to the various road districts, a portion to the county 
and a portion to the State of Idaho, and for those 
reasons and for the purpose of preventing a multi- 
plicitv of suits as well as others which will be here- 
after referred to, appeHant brought itself within 
the jurisdiction of a Federal equity court. 


vs. Wonnacoll. 4 


The appellant complained of the assessment as 
both unequal and exeessive; that not only was the 
assessment unjust and unequal in that the property 
of the appellant was assessed proportionately higher 
than other property, but the appellant also charged 
that its property, concerning which complaint was 
made, Was assessed at a stun vastly in exeess of its 
full eash value. The assessments established by the 
eounty officers eomplained of were as follows: 

On page 11, Book 1 of Deeds, sit- 

Wate in Sec. 3 and 4, Twp. 50, Range 5, 
and on pages 412 and 413, Book ‘'U” 
of Deeds, in See. +, Twp. 50, R. 5 ----_-$1,080,000.00 

On pages 460, 461, 462, 464 and 
465, Book 9 of Deeds, in See. 3, Twp. 

SReeeeeNCGl ee 75,000.00 

On pages 97, Book 34 of Deeds, 

Grist Mill in See. 3, Twp. 50, Range 5 40,000.00 


Bear Trap dam and small dam at 


Memes LL ee 562,500.00 
Building and exeavations, See. 4, 

Mame. IY, 3, fe eee 223,000.00 
Machinery on Island No. 2, See. 4, 

Me), Be 5 2--_.-----.-.-._-_. 390,000.00 
Conerete foundation and dam, See. 

ele. 50; Range 5 2-222 -______ 150,000.00 
Railway spur and bridge ________ 48,750.00 


$2 529,250.00 
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The valuations upon the real estate were reduc- 
ed 15 per cent by the State Board of Equalization, 
together with all other real estate in the County of 
Kootenai, the power of the State Board under the 
Idaho laws being to increase or duninish all property 
of a certain classification within a county solely for 
the purpose of equalizing between counties. 

The appellant presented to the court evidence 
showing the value of the property, based upon three 
methods of arriving at that value. First, its actual 
cost, second, the cost of reproduction and third the 


value based upon its earnings. 


(1) HEV COs 

The property, the value of which was 
complained of im this case, eost the appel- 
lant $1,068,773.01, and without the land, the dams, 
machinery and buildings cost $959,500.57. This 
cost was shown bv the testimony of the witness Uh- 
den, who had checked over the cost from the original 
records kept by him at the time of its construction. 
(Record, page 326-7). in the course of the testimony 
there was shown to be some slight additions there- 
after. The testimony was not controverted, and the 
cout below in its opinion recognized the foree of 
the nncontradicted testimony upon that feature and 


in the opinion used the following language: 
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“dtis sufficient to say that upon credible testi- 
mony it appears that the actual cost of the artificial 
plant, all of which has been constructed within the 
last six years, was between #90J,090.00 and ¥1,000.- 
000.00, and the cost of all the property embracec- 
within the assessment under consideration, ineluding 
site , water rights, and all othcr natural advantages, 
did not eseeed $1,200,000, and was probably more 
nearly $1,100,000. It further satisfactorily appears 
that the artificial plant could be reproduced new 
Peresatantially what it Cost." Record p. 627. 


@) Rift COST OF REPRODUCTION 

The testimony showed that the cost of reeon- 
structing the plant exelusive of the site or water 
light of wav would be %954,170.79. This estimate 
was fixed by My. A. J. Wiley. a construction engin- 
eer of gieat experience and represented his indepen- 
dent investigation (Record, pages 316-317). This 
testimony was not controverted, and the court be- 
low accepted that testimony as correct. 


Geek VALUE BASED UPON THE EBARNR- 
IMGs OF JDfilc PLANT 

In this connection, it is but fair to state that the 
testimony showed that: the power development of 
the appellant at Post Falls, and the dams there in- 
stalled, not only tended to develop the natural water 
fall, but did increase to a considerable extent the 
usefulness of Lake Coeur d’Alene as a storage res- 
ervoir, and did conserve a quantity of water, con- 
cermneg the exact amount of which there was a con- 
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flict in the testimony, for use in low water season. 

It further appeared by the testimony that sit- 
uated in the State of Washington the appellant own- 
ed other power plants upon the same river, some of 
which were to some <legiee benefitted by the increas- 
ed flow of the Spokane river during the low water 
season resulting fiom the storage of water in Lake 
Coeur d’Alene. 

With 1eference to the earnings of the plant and 
its value based thereon. there was little, if any, con- 
flict, the controversy being entirely as to the de- 
ductions to be drawn from the facts which were not 
contiverted. The plant at Post Falls is many 
miles nearer the mines in Shoshone county than any 
other plant of appellant. There is, however, an in- 
terlocking of the plants for the purpose of security 
of service and additional assurance of continuous 
service to all eustomers, both in Washington anil 
Tdaho. However, the energv distributed to the 
Coeur d’Alene mines is distributed from the Post 
Falls plant for economic reasons principally, it he- 


ing nearer, and such surphuis as is not used in Idaho 


was transmitted to the state cf Washington and 
there distributed and sold in the citv of Spokane by 
the appellant. The method of crediting to revenve 
the surplus of power so transmitted to Washington 
is hereafter veferred to. 

By reason of the factors referred to, the eourt 


below was of the view that there was apparently no 
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means by which the value of the site of the appell- 
ant could be intelligently estimated except by in- 
eluding it in the plant as a whole and capitalizing 
the value thereof. = In arriving at the value of the 
property of the appellant based upon the eapital- 
ization of its net earnings, the testimony was not 
contlieting, and the eourt adopted in his opinion and 
for the purpose of reaching a conelusion, the ecaleu- 
lations of Professor Corey, which were substanti- 
ally the same as those of the witness Wiley, both 
called as experts on behalf of the appellant. The eal- 
culations of Mi. Wiley were contained in Exhibit 
Wempaees 217-225. 

The value of the property, the assessment upon 
which is in controversy in this action, according to 
Professor Corey was $988,573.85 at the time the as- 
sessment complained of was levied. The ealeula- 
tions were based upon the gross revenues of the 
plant for the three vears preceding averaged up, and 
upon the basis of permitting an earning of 10 per 
eent per annum, the appellant contending that be- 
eause of the hazardous business in which it was en- 


gaged. namely, the dependence practically in whole 
npon mining for its revenne, that it was entitled to 
earn such a return. The court below allowed less for 
depreciation and maintenance than the witness Co- 
rev and the witness Wilev testified in their jude- 
ment was proper: allowed less for management. and 


eapitalized the net earnings at the rate of 8 per cent. 
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There was then deducted by the court in the same 
manner as Professor Corev had made deductions, 
the depreciated value of the Shoshone County prop- 
erty, the overflow lands, the pole lines and substa- 
tions at Cataldo upon which the taxes had been paid, 
leaving only then the hydro-electiie plant and power 
site at Post Falls, and as found bv the court, the 
value of the property covered by the assessment un- 
der consideration arived at in that manner amount- 
ed to the sum of $1,718,636.37. (Opinion of the 
Court, pages 631-633). Exeept in one respect did the 
court disregard the figures shown in Exhibit 18, oth- 
er than to change the amount which he believed pro- 
per for depreciation, maintenance, management, ete., 
and that was in connection with the making of ad- 
ditional eredit to revenue on account of power deliv- 
ered to two men by the name of Martin and Stra- 
thern, who for a part of the original power site in- 
stead of taking money received a grant from the 
appellant of a perpetual right to a certain quantity 
of power. 


The assessed valuation placed by the assessor 
of the county upon all such property, amounted to 
the sum of $2,529,250, approximately $1.409,000 
more than the original cost and exelusive of the right 
of way, approximately $1,500,000 more than the cost 
of reproduction, and a little over $810,000 more than 
the court found the value of the property te be based 


upon the capitalization of its earnings on the basis 
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of a return of 8 per eent, and with the small depre- 
ciation, maintenance and management charges al- 
lowed. 

The court below upon the testimony and upon 
the findings whieh have been briefly above referred 
tree theeview which is suceinetly stated im the 
opinion, Record pages 642 and 648, and which pre- 
sents in large measure the questions in whieh we be- 
heve the court erred. We mav be therefore permit- 
ted to quote from the opinion as follows: 

“Keeping in view these conditions of the ease, 
and bearing in mind that light decrease in an allow- 
ance for depreciation or maintenance or for some 
other account, and a small inevement of gross reve- 
nue, would operate materially to inerease the eapital- 
ized value, and further bearing in mind that the 
amount of power sold in 1910, greatly esceeds that 
sold in 1908 and that apparently the output in 1910 
was below the full eapacity of the plant, and that 
the revenne whieh may be derived from the sale of 
any additional power will be subjeet to comparative- 
ly small dednetions on account of increased expen- 
se, it is apparent that upon the record before us rea- 
sonable men might veach different econelusions, andl 
that a finding of a value two or three hundred thou- 
sand dollars more, or less, than it is herein found 
to be, could not be set aside for insufficiency of the 
evidence; and it must be remembered that the as- 
sessor and board of equalization were not possessed 
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of much of the information of which we have the 
benefit. It is therefore thought that if we had noth- 
ing but the total or aggregate valuation made by 
the assessor, it would not be a case in which a court 
could afford relief against an excessive assessment ; 
of course, if the eounty officers had had the light 
which is now shed upon the subject by the evidence 
before us, a different view might be taken.’’ 

However, the court did reduce the valuation up- 
on the Bear trap dam and small dam by the sum 
of $386,229, and upon the railroad spur and bridge 
$28, 954.61, a total reduction of $415,183.61, and 
with those reductions and one further reduction of 
15 per cent upon the real estate allowed by the State 
Board of Equalization, judgment was entered 
against the appellant and directing that the taxes 
be paid upon that valuation, together with penalties 
thereon. From the judgment, this appeal has beeu 
perfected. 


ASSIGNMENT OF ERRORS. 
The appellant specifies the following partien- 
lars in which it believes and avers the court erred in 
rendering the decree herein: 


iE. 

The court erred in holding that the proof of the 
complainant does not make out a ease of clear and 
hostile discrimination against the complainant, 
against the collection of anv portion of the taxes 
complained of. 
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alate 

For the reason that the court found as a faet 
based upon the earnings of the plant as allowed by 
the court, upon the depreciation as allowed by the 
eourt and other items as found by the court, that the 
value of the plant did not excced the sum of $1,718,- 
636.37, and that that sum represented the value of the 
propeity covered by the assessment under considera- 
tion, and then declined to give the complainant the 
benefit of such finding, but permitted the assess- 
ment complained of to stand as the value of the said 
property, and allowed no deductions from the assess- 
ment made by the said assessor, except a reduction 
from the assessed valuations on the dams of $386,229, 
and of $28,954.61 from the assessed valuation of a 
railroad spur and bridge. 


10% 
For the reason that even under the facts as 
found by the eourt, the valuation of the property 
under consideration could not and should not have 


been fixed or permitted to stand in any sum in ex- 
cess of the sum of $1,718,636.37. 


JING 
The court erred in permitting the valuation of 
$19,795.39, the original cost of a railroad spur and 
bridge, to remain as the assessed valuation, thereof, 
whereas, the testimonv showed that the structure was 
simply put in for construction purposes and was not 
of a value in excess of $4,500. 
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Ws 
For the reason that the court erred in not re- 
ducing the valuation upon the railroad spur and 
bridge of the complainant frem the sum of $48,- 
750 to the sum of $4,500. 


van 
The court erred in refusing to enjoin and res- 
train the collection of taxes complained of upon the 
property of the complainant. 


willy 
The court erred in including in its decree anv 
penalties against complainant for failie to pay 


the taves assessed against the property referred to 
in the bill. 


VITI. 

The court erred in taking into consideration the 
fact that the complainant owned other power sites 
in the State of Washington in arriving at the value 
of the real estate and power site of the complainant 
and in taking into consideration anything other than 
the value of the plant of the complainant. and im 
fixing its cash value at the amount which that plant 
would be taken at in payment of a just debt due 
from a solvent debtor. 


a Se 
The court erred in taking into eonsideration the 
nossible benefit to eertain property owned bv the 
complainant in the State of Washington. arising 


from the ownership by eomplainant of the controll- 
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ing works at Post Ialls, in fixing the valuation of 
the property of complainant. 
ARGUMENT. 

The court liad jurisdiction in this case to grant 
the rehef prayed for if the complainant was entitled 
to the same. 

Section 2, Article VII of the Constitution of 
Idaho provides: 

“The legislature shall provide such revenue as 
nav be needful by levving a tax by valuation so that 
each person or corporation shall pay a tax in pro- 
portion to the valne of his, her or its property, ex- 
cept as in this article herein otherwise provided. 

Section 5 of Article VIL provides as follows: 

All taxes shall be uniform upon the same class 
of subjects within the territorial limits, of the au- 
thority levving the ta >, and shall be levied and eol- 
lected under general Jaws. which shall  preseribe 
such regulations as shall secure a just valuation for 
taxation of all property, real and personal. 

The statutes in force at the time the tax com- 
plained of in this action provided, Section 1652, Re- 
vised Codes: 

All taxable property must be assessed at its full 
eash value; lands and improvements thereon must 
he assessed separately. 

Section 1646 of the Revised Codes defines the 
term ‘‘value”’ and “fill cash value” as follows: 


3 


The term ‘‘value’’ and ‘‘fill cash valne’’ means 


the amount at which the property would he taken 


15 Washington Water Power Co. 


in payment of a just debt due from a solvent debtor. 

In this ease the appellant alleges that its prop- 
erty has been assessed at more than twice its fuil 
eash value, and that no other property in the County 
of Kootenai was assessed in excess of its full cash 
value. The respondents claim that all property in 
the county is assessed at its full cash value, and that 
the assessment of the property of the appellant com- 
plained of represents onlv the full eash value of 
appellant’s property. What the appellant is com- 
plaining of is that its property is assessed in excess 
of its full eash value, in violation of the constitn- 
tional provisions and the statutes of the state. Let 
it be borne in mind, that this is not simply the case 
of one taxpayer claiming that all property in the 
county 1s assessed at less than its full value and that 
his property is assessed at a percentage greater than 
that of the other propeity in the county. 
JURISDICTION OF THE FEDERAL BQUlTae 

COURT. 

The requisite diversity of citizenship is shows. 
The court has jurisdiction over the cause because it 
is a suit between citizens of different states, and the 
only question 1s whether or not ground exists for in- 
voking the action of a court of equity. It is, of 
eourse,, well settled that a suit to enjoin the collee- 
tion of a tax. will not he sustained in a court of 
equity, at least in the Federal equity courts, in whieh 
the sole ground set forth in the bill is that the tax 


is legal or exeessive. There must he some other cir- 
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cumstance or facet whieh will bring the case under 
some recognized head of equity jurisdiction. 

The reeord in this case shows that a portion of 
the taxes are for state purposes, a portion for county 
taves of Kootenai County, a portion go to various 
school districts, and a portion to various road dis- 
tricts. Nothing but a suit in equity could be of any 
avail to the appellant. No action can be maintained 
against the state, no recovery had against the state, 
and money onee paid inte the state treasury can onlv 
be taken out by an act of the legislature. Lt would 
require a multipheity of suits to recover back the 
excessive sums required to be paid to the various 
school] districts, road districts and the county. Upon 
that ground then, the equity court had jurisdiction. 

It is further alleged and admitted that the ex- 
cessive tax if not paid would be a cloud on the title 
of the appellant; that its property would be sold and 
certificates of sale issued, and would be a cloud upon 
the title. In other words, this is not an action in 
whieh the jurisdiction of the Federal equity court 
is asked solely and simply because of an excessive 
levy, but upon well established and well recognized 
ules of equity jurisdiction. 

Atchinson T&S. F.R. Co. v. Sullivan, 173 Fed. 
456-469, 

Dows v. City of Chicago, 11 Wall. 108. 

Taylor et al. v. Louisville & N. R. Co. 88 Fed. 
300. 

State Railroad Tar Cases, 92 U. 8. 575. 
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In this ease, under the evidence and the record, 
it must be evident that the assessor of Kootenai 
County in assessing the property of the applelant 
did not exercise intelligent discrimination or fair 
measure of honesty to the appellant and that the 
County Board of Equalization did no more. The offi- 
cers of the county were guilty either of intentional 
wrong or of gross mistake. The evidence in the re- 
cord as to the assessment of property is that no 
propertv was assessed at its full eash value other 
than the property of the appellant, which was as- 
sessed in excess thereof upon any hasis of computa- 
tion which might be adopted. Among other testi- 
mony introduced was appellant’s Exhibits 15 and 
16, pages 138 to 142 inclusive. Included therein are 
shown all convevances of land in Kootenai Counzy 
during the vear 1911, where other than a nominal 
consideration was named in the convevance and the 
valuation thereof for assessment purposes aftcr 
equalization. In Appellant’s Exhibit 16 are shown 
all mortgages placed of record during the vear 1911, 
the consideration of the mortgage and the value 
placed upon the property for assessment purposes. 
These show more accurately than could any _ testi- 
mony of witnesses as to the particular piece, that 
there was a systematic nndervaluation throughout 
that county, that other property was not assessed at 
its full value or anvthing like it, and seareely a 
piece of land mortgaged during that time was valued 


for assessment purposes at the amount of the mort- 
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gage placed upon it and often times far below the 
mortgage. 

Upon this appeal, however, the position of the 
appellant is that under the Constitution and laws of 
the State of Idaho, the assessment in this particular 
case constitutes such a fraud in law that the eourt 
had jurisdiction to grant relief and that it was its 
duty to investigate the value of the property, the 
valuation placed thereon by the assessor and to give 
to the appellant the benefit of the conelusions which 
ti@court reached as to the value of the property, 
and upon that ground this appeal is presented. 

At the time the case was commeneed and at the 
time of the trial there was in Idaho no Publie Ser- 
vice Commission. Since that time, one has been ere- 
ated and the questions of the amount whieh should be 
allowed vpon such property for depreciation, main- 
tenance, operation and reasonable rate of retin are 
all matters that will sooner or later be of necessity 
enquired into and settled, by that commission. Be- 
eause of that fact, although the appellant believes 
the allowance for depreciation, maintenance and 
management allowed were too low and 
that they should. have heen fixed as 
testified to” albp Professor Corey aiid 
Mr. Wiley. the appellant does not ask this court to 
review the action of the court helow npon those mat- 
ters, but so far as this particular appeal is coneern- 
ed is content to let them stand. What we do most 
earnestly urge is that the appellant was entitled to 
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the benefit of the findings of the court below upon 
the value of the appellant’s property. 

The court below, in arriving at the valuation 
of this property based on its earnings, allowed a 
minimum sum to be charged against the gross earn- 
ings for maintenance, for depreciation, for manage- 
ment, but even when capitalized upon an allowed 
earning of 8 per cent the propertv could be given 
a value no greater than $1,718.636.37, and vet that 
very property had been assessed bv the assessor of 
Kootenai County and the assessment upheld bv the 
Board of Equalization in the sum of $2,529,250. The 
assessor had made no honest attempt to investigate 
or cause to be investigated the books or property 
of the company. The Board of Equalization had been 
offered access thereto and had taken no advantage 
thereof, but simply upon the assessor’s statement, 
without evidence or investigation on his part, sus- 
tained his assessment at a sum over $800,000 in ex- 
cess of what the court found to be its highest value, 
based upon its earnings, and $1,400,000 in excess of 
what it cost. 

Where the facts are such as these, it must be 
that a court of equity has the power and imposed 
upon it is the duty to grant relief to the property 
owner. The court below, notwithstanding the very 
great difference between what the property was 
shown to be worth, and its assessed value, was of the 
opinion that if it had heen assessed as one item, the 
fact that it was assessed so hevond its actual 
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value, as shown by its cost or by its carming capacity, 
would not be a ease in whieh the court eould afford 
relief against an exeessive assessment. In other 
words, the view of the court below is thus expressed: 

‘keeping in view these conditions of the ease, 
and bearing in mind that a sheht decrease in an al- 
lowance for depreciation or maintenance or for some 
other account, and a sinall increment of gross reve- 
nue, would operate mateiially to imerease the eapi- 
talized value, and further bearing in mind that the 
amount of power sold in 1910 greatly exceeds that 
sold in 1908, and that apparently the output in 1910 
was below the full capacity of the plant, and that the 
revenue which may be derived from the sale of any 
additional power will be subject to comparatively 
smal] deductions on account of inereased expense, it 
is apparent that upon the record before us reason- 
able men might reach different conclusions, and that 
a finding of a value two or three hundred thousand 
dollars more, or less, than it is herein found to be, 
could not be set aside for insufficiency of the evi- 
dence; and it must be remembered that the assessor 
and board of equalization were not possessed of 
much of the information of which we have the bene- 
fit. It is therefore thonght that if we had nothing 
but the total or aggregate valuation made by the as- 
sessor, it would not be a ease in which a court could 
afford relief against an excessive assessment; of 
course, if the eounty officers had had the light 
whieh is now shed upon the subject by the evidence 
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before us, a different view might be taken.’’ P. 642-3. 

The particular coinplaint which this appellant 
makes is that the court below in its view of the 
law erred and that if the court had the power at all 
to examine and investigate into the value of the 
property, it was its duty where there was shown to 
be so gieat.a difference between the aggregate val- 
uation made by the assessor and that shown by the 
testimony, to give 1elief. Otherwise the verv provi- 
sions of the Constitution of [daho and the provisions 
of its laws with refeience to the Just and fair and 
equal assessment of all piopeity aie without foree. 
If, as a matter of law, a court of equity cannot in- 
terfere with the discretion of the taxing officer how- 
ever it may be abused, upon that ground it might 
be that the appellant would be entitled to no relief, 
but if that power exists. where such a gross over 
valuation bevond the full value of the property is 
shown as was in this case, it then must certainly he- 
come the duty of the court to give the benefit of its 
findings to the tax paver. 

The court below appreciated that the appellant 
had been over assessed. The opinion of the learne«t 
judge below so shows, and because of that view the 
court belew did give to the appellant the benefit of 
a reduction of $386,000 upon the value placed upon 
the dams, and $29,000 upon a railway spur and 
bridge. If the eourt found those dams to be so ex- 
eessively assessed, it was the same plain duty of the 
cout below to give to the appellant the benefit of his 


us. Wounacoll, pa 


findings in so far as the other property was concerm- 
ed, and the mere fact that honest error may at times 
be made im assessment by an assessing officer, does 
not deprive the court of equity of the power when it 
onee has assumed jurisdiction to grant relief ro 
which a property owner is entitled, under the facts 
shown in the record. The court found, it must have 
found, that as to the dams not only were they exces- 
sively assessed, not only were they unjustly assessed, 
but that it was not a mere crior of Judgment, and 
that no intelhgent effort was made to ascertain 
their value. It would be just as easy for the assessor 
to understand and find the value of the machinery, 
to ascertain the value of the entire plant, as it would 
be for him or his engineers to determine the value of 
those dams. 

’o inevease the valuation for assessment pur- 
poses of property such as the property of the Appel- 
lant $200,000 or $300,000 or 4400,000 must of neces- 
sity involve the practical taking of that property, 
and if there is no relief in equity, not only are the 
provisions of the Idaho Constitution disregarded, 
but the property of the taxpayer is taken from him 
without redress, without right and certainly in vio- 
lation of the principles both of Justice and equal tax- 
ation and of equitv. We assert, therefore, that ac- 
eepting the finding of the court below as to the value 
for the purposes of this case, aeceepting the meager 
depreciation and maintenance allowed and the very 
small sum allowed for management, we have been 
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deprived of the benefit of the court’s finding, and 
that if it had the power to enquire, it had the power 
to give to the appellant the benefit of its conclusion. 

It was earnestly urged on behalf of the respon- 
dents, to which the court below seemed to give some 
heed, that a large valuation might be justified 
against the property of the appellant because of the 
peculiar location thereof, and because it permitted 
the appellant to store the waters in Lake Coeur 
d’Alene which increased the low water flow of the 
Spokane liver, and thereby afforded not alone ad- 
vantage to the power plant at Post Falls, but inei- 
dentally advantage to other power plants owned by 
the appellant in the State of Washington. The court, 
we believe in this respect erred, and for these rea- 
sons: 

Section 1646 of the Revised Codes of Idaho a— 


’ 


fimesthe term “value” and “fulleeash value’ Vasein 


lows: 


‘“value’’ and ‘‘full eash value’’ means 


The term 
the amount at which the propeity would be taken in 
pavment of a just debt due from a solvent debtor. 

And it is at the full cash value that property 
must be assessed. We, therefore, assert that the meie 
fact that the appellant owns power sites in Wash- 
ington which ave incidentally benefited by this pow- 
ey development, does not add to the value of the 
power site or plant at Post Falls for assessment 
purposes because that. “propelity. cer as- 
sessment purposes must be valued at that 
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aot io which it would be taken 
in payment of a Just debt due fiom a solvent debtor, 
amd without regard to other plants which it may 
have in another state. The power plants owned by 
the appellant in the State of Washington are bene- 
fited proportionately no more than are the power 
plants of other individuals and corporations situated 
upon the same river. Whatever advantage the one 
eets the other gets from having an increased low 
water flow in the river. It is purely incidental to the 
conservation of the water in the lake for the Post 
Falls plant. 

Whe evidénee of Mix. C. S. McCalla (Record 
pages 597 to 612, 614 to 618) explains the effect of 
the control of the water at Post Falls upon the other 
water power plants of the company in the State of 
Washington. As Mr. MeCalla explains, the water 
used at Post Falls does not relatively or anything 
like relatively benefit other power plants in the 
State of Washington, for the reason that the water 
reaches those plants at the wrong time of day, and 
used as it is at Post Falls it reaches the points of use 
in Washington at times when the water is not need- 
ed on account of the character of the service; and his 
testimony is that with the lack of storage at the 
plants in Washington the additional water is of lit- 
tle additional advantage, although of some. More 
than that it is a matter of public knowledge that the 
value of the plants of the company in the State of 
Washington are based for assessment purposes upon 
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what they will produce in the way of electric energy ; 
and in arriving at that value any added electrical en- 
ergy there generated by reason of the additional flow 
in the river is taken into consideration the same as 
the values of propeities owned by others than the 
appellant. We assert that this plant in Idaho, whieh 
is used so far as the Idaho demand is concerned, 
should be valued and assessed the same as if it were 
owned by some person other than the Washington 
company. That is the valuation for assessment pur- 
poses prescribed by the statutes of Idaho. The prop- 
erty, as a matter of fact, is given an additional value 
which is taken into consideration by the court below, 
by reason of appellant’s ownership thereof, and that 
is, that all clectrical energy which can be there gen- 
erated can be sold to advantage, for such as is not 
used in the State of Idaho is taken to the State of 
Washington and there distributed and sold by the 
Washington Water Power Company, and in deter- 
mining the value of the property based upon its 
earnings, the Washington Water Power Company 
charges itself with that eclectricitv at the same price 
that it is selling to others at the switch board. We, 
‘ therefore, earnestly urge that the value at which that 
property can be assessed is the value of the property 
separate and apart from any other property of the 
Washington Water Power Company. what it would 
bring; in other words, what it would be worth te an 
Tdaho corporation whieh took it in payment of a 
just debt dne from a solvent debtor. 
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It is tine the flow of the river is somewhat in- 
ereased by the storage in Lake Coeur d’Alene, but 
the advantage, as explained by Mr. MaeCalla, to the 
other plants is more theoretical than real. As My. 
Mae Calla testified, the water ts used at Post J’alls at 
the peak load which otcurs at five or six o’cloek in 
the afternoon. That increased flow reaches Spokane 
at two or three o'clock in the morning, at the time 
Whemthe demand is least; it reaches the Little Falls 
planton the following forenoon when the demand is 
also small. Without storage at these plants helow, 
the inéreased flow and benefit is in the greatest 
measure lost. and at those plants is largely wasted 
beeause it cannot be held for use without local stor- 
age. According to the testimony of Mv. MaeCalla 
(Reeord. pages 610-611), the water has been used at 
Post Malls to as great advantage as it could be. The 
valne of the Post Falls plant depends upon the use 
of that water there without consideration to the oth- 
er plants on the river, and the earnings of the plant 
are based upon the fullest usc of the water which 
careful operation could make. 

Suggestion was made in the course of the trial 
that the value of the property might in some wav 
be enhanced by the ability to so control the water 
as to injure or benefit plants situated on the river 
in the State of Washington. Such a use, however, 
would he at the expense of the development at Post 
Falls, and the greatest use of the water there. So 
long as the water is used as it has been at Post Falls 
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for developing electiic energv in the most efficient 
manner and to the full eapacity, then such matter 
has no consideration heie. Moveover, the owner of 
that plant is a publie service corporation in Idaho 
and has aequired much of its property under the 
right of eminent domain. It is subject to the eontrol 
and regulation of the state: the electricity which it 
produces is subject to use at reasonable rates by the 
people of the state. To use it for any such purpose as 
to benefit or injure other water powers and without 
consideiation to its use at Post Falls would be a vio- 
lation of its public duty, a violation of the law of 
eminent domain both in letter and in- spirit. and 
would undoubtedly subject the person.or corporation 
owning the property to the pains and penalties of 
the law, even to the loss of the over flow rights 
acquired under the eminent domain statutes of the 
state. The: mere fae that it~has asproperte them 
which by the use of the controlling works eould tet 
the water down for greater beneficial use at Spokane 
or elsewhere, cannot affect its value when considera- 
tion is given to the fact that it has an electrical pow- 
er generation:station at Post Falls, that the water 
has been used, is used and is proposed to be used, 
and under the law must be used for the develop- 
ment to its reasonable enpacity of the power at Post 
Falls to supply the demands of the people of the 
State of Tdaho. 

There is no suggestion in the reeard that the ap- 
pellant has not efficiently operated its plant and 
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efficiently used the water. For these reasons, we sug- 
gest that both the econrt below and the officers of the 
county had no right to take into consideration any- 
thing other than the full cash value of the plant, and 
in fixing that to consider only the amount that that 
plant would be taken at mm payment of a just debt 
due froma solvent debtor. 

The appellant also believes that beeause of the 
hazardous character of the business upon whieh de- 
pends the returm upon its investment, namely, the 
use of power in the Coeur d’Alene Mining |istriet 
CVestiimony of Mr. Huntington, Record pages 395- 
6; testimony of Frederick Burbidge, page 370). 
tliat the reasonable rates of return shall be 10 per 
eent. However, the comt below believed that 8 per 
cént Was pioper. In view of the fact that there is 
now a Publie Service Commission in the State of 
Idaho, the appellant dees not here urge error on ae- 
eount of the ruling of the court in not finding that 
the appellant should be entitled to 10 per cent. 

PAL TY. 

The comt ineluded in’ its  deeree penalties 
against the appellant of 10 per cent wpon the valua- 
tion fixed by the assessor afte: deducting therefrom 
the sums by which the same was reduced. In other 
words, the court held that the appellant was entitled 
to rehef as to the dams and as to the railroad spur 
and bridge. The assessments were grossly excessive, 
and under the findings of the court, the court did 
not find that the property was worth as much as it 
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was assessed for, yet the appellant was charged with 
penalties against all property upon which the taxes 
were not paid, and whieh were in- 
eluded = within the bill ot complaint, 
and this, we assert, was unjust. That 
the complainant had good cause to complain is shown 
by the fact that in part, at least, the court has sus- 
tainer its contention; moreover it has found that it 
property was assessed at more than it was worth 
based upon its earnings, its cost or the cost of re- 
production. 


CONC STON 

In conelusion, we earnestly assert that the court 
below had jurisdiction to grant to the appellant re- 
hef; that after an investigation, the court found that 
the property was not worth move than the sum of 
$1,718,636.37, and that after taking a view most un- 
favorable to the appellant, upon the depreciation, 
maintenance and management allowances. Having so 
found, we insist that the appellant was entitled to the 
benefit of that finding and to have the valuation of 


that property redueed to that sum at least. 
Respectfully submitted, 


SPOKANE, WASHINGTON, 
ATTORNEYS FOR APPELLANT. 


